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THE LEGAL PROBLEMS OF RECLAMATION OF LANDS 
BY MEANS OF IRRIGATION 



By Morris Bien, 
Supervising Engineer, U. S. Reclamation Service, Washington, D. C. 



Although irrigation, as applied to the individual dealing with 
his land, is new to the Anglo-Saxon race, it must have been an early 
form of agriculture. The earliest traces of civilization are in the 
arid region of Asia, where men found that, except in a few favored 
localities, it was impossible to raise crops without applying water 
to the land. Accordingly, we find in Asia evidences of irrigation 
work done at an early period and involving great labor and some 
degree of engineering skill. In Egypt, likewise, there are indications 
of massive work requiring an enormous amount of labor and the 
transportation of great quantities of material for long distances. 
The earliest records contain references to irrigation and the laws 
of the remotest times of which we have knowledge allude to irri- 
gation matters and regulate various features of irrigation practice. 

The Anglo-Saxon race first encountered the subject of irriga- 
tion from an administrative standpoint in India; and the enormous 
development of irrigation works in recent years in that country is 
a monument to the energy of the British nation. So also in Egypt 
the British Government has taken hold of the irrigation question 
and has added wonderfully to the possibilities of development in 
that country. 

In Europe irrigation was introduced in the early stages of 
civilization, and when the discoverers reached the continent of Amer- 
ica they found evidences that irrigation had been practiced for many 
generations. In the southwestern part of the United States there are 
ruins of ancient irrigation works and some of their sites are being 
used for the modern construction carried on under the auspices of 
the United States Reclamation Service. 

The gold miners of California were early confronted with the 
problem of determining the right to the use of water, because the 
gold mining involved the large use of streams of water under heavy 
pressure to break down the hillsides and carry the dirt away into 
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sluices where the particles of gold were deposited and afterwards 
collected. The right to the use of the water became an important 
matter and the expense of carrying the water from the streams to 
the place of use soon made it necessary for the mining population 
to adopt a set of rules to regulate the rights of those who used the 
water. These rules were early embodied in the laws of the state 
of California, and soon became the subject of litigation in the 
courts. 

Not many years passed before the regulation of water appeared 
in Federal legislation. Gradually, with the development of the 
West, the water question became of importance in each section of 
the country. Usually the mining interests were the main ones to 
be protected, but before long the interests of agriculture became of 
sufficient importance to require some form of legislation in order 
to provide for the use of water upon lands for raising crops. 

The legislation of California, although not well adapted to 
modern needs, being the earliest, naturally was the model for the 
other states and territories. The first great departure from the 
form of the California statutes is found in the legislation of Color- 
ado. This system was for many years considered to solve the prob- 
lem, but with the large development of rights and with the com- 
plexity introduced by the use of water to such a great extent as to 
leave but little or no excess, the difficulties to be overcome were 
increased, and we find in the legislation of the state of Wyoming, 
adopted in the year 1880, a development of legislation towards the 
form now regarded as the best practice. 

The Legal Problems Involved 

Land Problem 

The legal questions arising in connection with irrigation involve 
problems both of land and of water. The application of water to 
land for the raising of crops soon developed the need for more care 
in agriculture and soil cultivation. The cost of securing the water 
and putting it upon the land makes it evident that the water must 
be used effectively in order to secure profit from the great expendi- 
tures involved. The realization of this idea encouraged the more 
intensive forms of cultivation. With intensive cultivation it soon 
becomes manifest that a small tract of land is sufficient for the sup- 
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port of a family, and that the cultivation of large areas under one 
ownership by irrigation is a form of monopoly not in the public 
interest and not to be tolerated any longer than is absolutely neces- 
sary. In irrigated countries experience shows that the large irrigated 
farm is difficult to handle and that the interest of the public is 
greatly promoted by small holdings sufficient for the support of sin- 
gle families. 

Fortunately this situation has not required legislation in order 
to secure a proper distribution of the lands among those who can 
themselves use and get the benefit of them. The normal conditions 
are such that it is usually impracticable to practice irrigation on a 
large scale on a single farm. The problems of labor on a great 
farm in the more sparsely settled parts of the country are insuper- 
able. In order to handle an irrigated crop a large amount of labor 
is required, especially in the case of products of great value, such 
as berries, small fruits, orchard fruits, hops, etc. 

The subdivision of holdings in irrigated countries is a problem 
which seems to settle itself without the intervention of law and 
without requiring intervention on the part of the people. Statistics 
have been gathered in a number of cases in order to show the effect 
of natural processes upon the subdivision of irrigated lands into 
small holdings. In a small irrigation community in the vicinity of 
Oakley, Idaho, an investigation made in 1904 showed that in a 
tract of about 8500 acres the average size of the irrigated farm 
had decreased from 141. 5 acres to 60.4 acres in a period of fourteen 
years. 

Water Problem 

The problem of the water supply is one that has confronted 
humanity from the earliest times. The difficulty is to guard against 
monopoly. The Anglo-Saxon carried with him to the arid West 
the riparian doctrine of the English common law as brought to the 
eastern part of our country from England. Riparian rights as un- 
derstood under the old common law were that each individual who 
owned land along a stream was entitled to have that stream pass 
by his land without impairment in quality or quantity on account 
of any use by those living above. Manifestly it was impossible to 
maintain this principle in a country where the artificial application 
of water to land was necessary in order to raise crops. It became 
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necessary both to adopt a rule that the right to water for irrigation 
should depend upon actual use, and to modify the common law so as 
to protect the persons who first used water for irrigation purposes 
as against those who might desire to take water from the same source 
of supply at a later date; in other words, to protect the prior ap- 
propriator of the water against the subsequent appropriator. 

The forms of legislation which arose from the earlier practice, 
and which were adopted because most suitable, provided that notice 
of a man's claim should be given to all parties interested by posting 
some evidence of it at the point of diversion from the stream. The 
legislation first adopted in California provided that the right to the 
use of water should be evidenced by a notice of appropriation posted 
at the place of diversion from the stream and that a copy of this 
notice should be filed in the county records within sixty days. It 
was natural that the amount of water claimed should be as large as 
possible, and the practice for many years was to limit the amount 
of water claimed only by the imagination of the person filing the 
notice. This continues to be the rule in those few states where this 
ancient plan remains in force. 

In many cases the notices filed, appropriate many times the 
maximum flow of streams even in flood stages. In fact, many judi- 
cial decisions can be found among the earlier cases, and even within 
recent times, in which the court has solemnly decreed to each of 
several individuals a right to take from a stream an amount of water 
far in excess of that which the stream ever carried, and adjudging 
to one or more of the parties the right to take from the stream more 
water than could possibly flow in the stream. 

Beneficial Use 

To meet the tendency to monopolize the water supply the laws 
of the states and the decisions of the courts early recognized the 
fact that the right to the use of water must depend upon beneficial 
use. Consequently there is a series of laws and decisions attempt- 
ing to establish this basis ; and many cases might be cited of attempts 
to control the water supply for future use by some form of seeming 
compliance with the law. 

One case is found in the decisions of the California courts where 
a man diverted water from a stream and used a part of the water 
for the irrigation of his lands and for the raising of crops. He ap- 
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predated the value of the water and accordingly took steps to se- 
cure for future use the water he might need for the rest of his 
land, turning the excess water supply on land which he did not then 
wish to cultivate. His idea was to lay a basis for proving that he 
had turned the water upon this land and thus claim a priority of 
use for this surplus water. The court held, however, that this was 
not a beneficial use and that a subsequent appropriator of water 
from the same stream who had put the water to use for the raising 
of crops had a better right to this excess water, and, therefore, his 
efforts to preserve a right to this water without actual beneficial use 
very properly resulted in failure. The records of the courts are 
full of efforts made by parties who posted or filed notices of appro- 
priation and who, in order to preserve them, carried on a perfunc- 
tory compliance with the law. When the test finally came, these 
men strained every effort to preserve the right which they claimed 
under this seeming compliance with the law. 

The law requires that the work of construction shall be com- 
menced promptly after the claim to water is initiated and shall be 
carried diligently to completion. It is a common thing to find that 
after the notice of claim has been posted the claimant will do a 
small amount of work at or near the point of diversion and perhaps 
keep one or two men at work at odd times for several months or 
even years, hoping in this way to be able to substantiate a claim of 
prompt beginning of construction and diligent prosecution to com- 
pletion. He hopes at some future time, when trying to defend his 
rights against some appropriator of a subsequent date to be able to 
show that he had complied with the law although for a long period 
he had practically accomplished nothing toward putting the water 
to a beneficial use. 

The legislatures and the courts have recognized this feature of 
the problem and it has practically always been the settled doctrine 
in the irrigation legislation of this country that no one could obtain 
an ownership in the water itself, but that at most he could acquire 
a right to the use of the water and that the control and regulation 
of this right must be in the public. Accordingly we find that the 
legislatures and the courts in all their dealings with these problems 
have undertaken to see that the water shall be so used as to produce 
the greatest benefit for the entire community. 

The problem has been attacked in many different ways. The 
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laws and the decisions of the courts have developed the principle 
announced in the reclamation act, enacted by Congress and approved 
June 17, 1902, that "beneficial use shall be the basis, the measure and 
the limit of the right." It has been pointed out that this statement 
is not exactly accurate, because as every one must admit, the basis 
of the right to the use of water is the ownership or occupancy of 
land, while the measure of the right and its limit must be beneficial 
use. In some state legislation there is an attempt to fix an absolute 
limit to the right to water for beneficial use on land by stating the 
amount which shall be the limit granted for an acre of land. This 
limit, of course, is stated sufficiently large to include all forms of 
agriculture and must necessarily allow too great an amount for 
some crops and is thus rather a rough approximation to the end to 
be desired. However, it is a rule which is of value to the courts and 
at the same time permits a general regulation of the matter by fix- 
ing a limit beyond which no one can claim a right. 

Where the right to the use of water depends upon beneficial 
use no water can be beneficially used if it is so applied to lands as 
to be wasted. Accordingly, some states have passed laws to prevent 
the wasteful use of water and the courts, as a matter of law and to 
protect the rights of the public, have decided that a man could not 
be permitted to waste water and that his rights must be diminished 
to the extent of any wasteful use which may be proven. 

Adjudication of Water Rights 

Another problem which has arisen from the use of water is that 
of determining the right of each individual user. The theory of 
our English common law is that when a man feels himself aggrieved 
by the action of another he takes the proper steps to have him 
brought into court, and upon the evidence adduced by each the court 
decides their respective rights. This proceeding, however, becomes 
practically impossible for the determination of water rights. 

It is manifest that if A and B are in controversy about their 
rights and the court decides that A has a better right to a particular 
amount of water for a particular area of land because of his priority 
of beneficial use over B, we still find ourselves unable to determine 
what may be the right of C who may, in fact, have a right superior 
to both. That a court should undertake to determine the rights of 
A and B and to apportion the waters of a stream between them, dis- 
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regarding a fact known to both litigants, and perhaps also to the 
court, that C has a better right to the use of the waters of the stream 
than either is a situation which, one would think, could not pos- 
sibly arise among rational beings. Yet we find that this condi- 
tion existed for many years in many jurisdictions in the West, and 
does in fact continue to exist in some. 

Manifestly, there is only one way in which the rights of several 
users of water from the same stream can be determined, and that 
is by bringing them all into court and having them all show their 
respective claims to the use of water, whereupon their rights may 
be determined with some knowledge of the amount of water claimed 
and the amount available for division among them. In some juris- 
dictions the courts have undertaken to bring all parties involved in 
a water suit into the court at the same time, but in most cases it has 
remained for the legislature to take up the question and to provide 
means for bringing together all parties interested in the use of the 
waters from some particular stream or stream system. Such a plan 
must involve many complications, and special means must be adopted 
to reduce to a minimum the amount of testimony and the expendi- 
tures which must devolve upon each individual who is brought into 
court in order to protect his rights as against all other appropriators 
on the stream. 

The customary method in litigation would be for each person to 
bring his own witnesses as to all the facts on which he bases his 
claim; but it would involve interminable duplication and great ex- 
pense if each claimant introduced evidence to show the basis of his 
own claim, his priority to each other claimant, and the amount 
of water which he claimed to be available for all. Especially would 
this be the case if the representative of each claimant were per- 
mitted to cross-examine the witnesses for every other claimant. 
Therefore, in most of the states the office of state engineer has been 
established, whose duties require him to gather all the physical data 
as to water supply, areas of land irrigated, dates of claims, etc., so 
that these matters of expert measurement or of record may be 
brought together by a single agency, and there may be an avoidance 
of the duplication of effort and expense which would be involved 
if each individual were to bring the same data to the attention of the 
court. 

When these data have been gathered by the state engineer, he 
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is required in some jurisdictions to digest them and deduce from the 
facts so gathered the respective rights of the parties, and in fact 
to make a preliminary determination of the rights of all parties 
concerned. The parties whose interests are involved are then per- 
mitted to appeal from the decisions of the state engineer to the 
court so that the same question may be tried by the judicial tribunal 
and determined in the usual way by the court. Where the amount 
of water available is sufficient for the needs of all parties concerned, 
there would usually be very little ground for objection to the de- 
cision of the state engineer; and in the sections where there is no 
scarcity of water, this method of adjudication works satisfactorily. 
In order to secure the full benefit of these adjudications whether 
by state engineer, or by the courts, steps must be taken to regulate 
and control further appropriations of water. The legislature, there- 
fore, provides that no one may acquire a right to the use of water 
from a stream except by making application to the state engineer, 
who must examine the petition and determine whether there is un- 
appropriated water available for the use of the applicant. If he 
finds that there is no unappropriated water available, he rejects the 
application and the applicant is permitted to appeal to the court if 
he desires, and have the question judicially determined. Such legis- 
lation as this will prevent the unfortunate condition which has arisen 
in many states where the claims of record are greatly in excess of 
the actual water available and where the mere fact that a claim to 
the use of water is of record has been used to float enterprises caus- 
ing great money loss to innocent investors because the rights claimed 
do not in fact exist. 

Water Appurtenant to Land 

The rule that the right to the use of water depends upon bene- 
ficial use has necessarily evolved another principle — namely, that the 
right to the use of water once established for a particular tract of 
land must remain attached to it ; or, to use the legal term, the right 
to the use of the water is appurtenant to that particular tract. 

It would be immaterial to B if A, who has a right superior to 
his, should use his water upon one particular tract, or upon another, 
unless A's change from one tract to another should affect the amount 
of water which B could obtain under his junior right. B's right in 
such a case would be affected in several different ways: A change 
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in the use of the water from one point to another might involve also 
the use of a larger quantity of water in order to secure the proper 
cultivation of the land. This naturally arises from the different 
characteristics of different soils. The most important need for 
making the water appurtenant to a particular tract of land arises 
from the fact that the use of water upon lands usually results in the 
return to the stream of a large amount of the water so used. 

In applying water to lands for the cultivation of crops we may 
regard the body of the water as disposed of in four different ways : 
(i) a considerable amount evaporates directly from the earth into 
the air; (2) of the portion which percolates into the ground a cer- 
tain amount is taken up by the vegetation and incorporated into 
the plant life ; (3) a certain amount passes away, percolating through 
the soil and finally reaching some water course; (4) the remainder 
sinks into the soil for an indefinite distance, and we are not able to 
state what becomes of it. 

In nearly all cases a large proportion of the water returns to 
the water course. This seepage or return water naturally reinforces 
the amount of water available for the appropriators lower down 
upon the stream, and to deprive the lower appropriator of this re- 
turn water may mean to him the loss of all or a great part of the 
water to which he is entitled. A change in the place of use could 
materially affect the amount of return water available for the ap- 
propriators lower down upon the stream, who may be either prior 
or subsequent to the other in right. 

There are other ways in which a change in the place of use 
would affect the water supply in the stream. It might cause the 
water to return to the stream at a different season than it would 
return from the other tract of land, due to the different character- 
istics of the soil as to permeability. 

The doctrine of appurtenance must be maintained to secure, as 
nearly as possible, a continuance of the condition upon which the 
appropriators from the stream lower down depend for the fulfill- 
ment of their own rights. In other words, the stream is to be main- 
tained as nearly as possible in the condition in which each successive 
appropriator found it at the time of initiating his right. 
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Doctrine of Appropriation and Riparian Rights 

The doctrine of appropriation of water for beneficial use and 
the doctrine of riparian rights are largely, if not entirely, antagonis- 
tic. Nevertheless, the conservatism of legislatures and courts has 
caused California and other states to try to maintain the doctrine of 
appropriation and of riparian rights in the same vicinity and in 
fact upon the same stream. This has happened because in Cali- 
fornia and Washington, and also in some of the states along the 
eastern edge of the arid region, a considerable area is sufficiently 
humid not to require irrigation for the practical production of crops. 
The riparian doctrine being older and being the one recognized by 
the common law from which the statute law of the country has 
been developed, was recognized as superior to the needs developed 
in the arid section of the states. In the beginning, the arid section 
was of small importance ; its needs have impressed themselves upon 
the legislatures and the courts only as the result of an increase in 
population and an increase in importance arising from gradual de- 
velopment. 

The problem must, of course, be met in each state, and must 
be worked out in its own way. The experience of the state of 
Nevada is perhaps interesting, as showing the manner in which 
these matters are often worked out. In 1866 the Supreme Court 
of the State of California decided the well-known case of Lux vs. 
Haggin, in which the court recognized the rights of the riparian 
owner as superior to the rights of an appropriator, based upon sub- 
sequent ownership of land though earlier in use of water. The Su- 
preme Court of the State of Nevada, in 1872, in the case of Van- 
sickle vs. Haines adopted the doctrine laid down in this case, and 
it was the law of the state for some thirteen years. Finally, how- 
ever, the conflict was presented to the court in a different form, in 
the case of Jones vs. Adams, decided in 1885, and a careful review 
was given to the entire question. As a result the Supreme Court of 
the State of Nevada decided that the doctrine based upon riparian 
rights was not in any manner applicable in that state; that it was 
entirely unsuited to the conditions existing in that state, and there- 
fore never was and never could be the law for that jurisdiction. 
The court accordingly reversed itself and overruled the former de- 
cision. 

(673) 



190 The Annals of the American Academy 

In some of the other states, where large areas of the states are 
humid or semi-arid and where the importance of irrigation has not 
been felt until recent years, the courts have attempted to apply the 
doctrine of riparian ownership to the arid sections of the states, 
involving necessarily a number of important irfodifications in the 
original conceptions arising from that principle. These were carried 
along by the courts from year to year until finally the importance 
of the irrigation interests demanded a careful study of the situation 
and an attempt to apply the law in such a manner as to foster the 
development of irrigation. The riparian doctrine was then thor- 
oughly scrutinized and its inapplicability to the conditions of the 
state is so fully recognized that the courts find it necessary to get 
away from the former doctrine and to adopt the principles demanded 
by the development of the arid section of the state. 

This progress in legal interpretation must, necessarily, be based 
upon the principle that no system of law shall be applied in any 
country where the results are such as to prohibit or interfere with 
the development of civilization. We, therefore, find the State Su- 
preme Court of Oregon, in a recent case known as Hough vs. Porter, 
deciding that the riparian doctrine of water rights is not applicable in 
that state, for in a large part of its area water is necessary for the 
proper cultivation of agricultural crops. 

In some of the other states, where the doctrine of riparian 
rights is still recognized as effective in sections where irrigation is 
necessary for the production of crops, there has been greater or less 
modification in the principles applied. There is no doubt that ulti- 
mately, as the irrigation interests assume greater importance, the 
courts must necessarily recognize the fact that the law must not 
stand in the way of necessities of the community, and that the court 
must find one means or another so to modify their rulings as to 
foster the natural line of development upon which the community 
must depend. 

Water for Electric Power 

The reclamation act was not drawn by any one individual, but 
was the result of the labors of many persons both in and out of 
Congress who were familiar with the conditions of the arid region. 
The act, therefore, embodies the two general principles to which 
reference has been made, viz., that beneficial use is the basis, meas- 
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ure and limit of the right to the use of water, and that the right 
to the use of water is appurtenant to the land irrigated thereby. The 
act applies to the use of all methods of applying water to lands, 
provides for raising water to high levels by means of pumping, and 
also incidentally recognizes the use of electric power for such pur- 
pose. 

In connection with many irrigation projects, the opportunity 
to develop electric power by means of water has made it practicable 
to extend greatly the area which can be irrigated. On the other 
hand, the diversion of the water from the stream, or the storage of 
water, has created opportunities to develop electric power not needed 
for irrigation purposes. Whenever it is possible to develop electric 
power in connection with, but not needed for, the irrigation of land, 
this power should be used for commercial purposes. Such surplus 
power will be of great value in aiding the development of the com- 
munity. Aside from its availability for domestic and agricultural 
operations on the farm itself, it will be useful in connection with 
factories depending directly upon agriculture, such as beet-sugar fac- 
tories and canneries. In many communities there may be oppor- 
tunities for miscellaneous manufactures which will be established 
wherever a surplus power opportunity is available. 

Electric power furnishes an opportunity for the cheap trans- 
portation of passengers and freight, and is a great factor in bring- 
ing the individual farmers in closer contact with each other, with 
other farming communities and with the cities. It is thus a very 
important element in the improvement of the conditions of human 
life, both in the city and in the country. 

This use of the water for the development of electric power in 
connection with an irrigation system should not, however, be allowed 
for commercial purposes independent of irrigation. It is, therefore, 
essential that the use of water for developing electric power must 
be under the control of the same agency that has supervision over 
the irrigation enterprise. This gives rise to another problem in 
connection with reclamation, and that is the control of the relations 
between the hydraulic development of electric power for commer- 
cial purposes and the utilization of the water supply for irrigation. 

The necessities of electrical power for commercial purposes 
are such that it can be used to advantage only in those cases where 
a certain amount of power can be depended upon throughout the 
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entire year. This, of course, is not always possible in connection 
with the use of water for irrigation; because the water supply for 
irrigation, which is drawn upon only during the growing season of 
the year, must be stored and not allowed to pass down the stream 
in the non-irrigation season. The state laws and the decisions of 
the courts should recognize the relative necessities of the community 
for irrigation and for power, and the laws should permit of such 
adjustments of the use of water for the two purposes as will best 
serve the needs of the community. 

In this connection it may be stated as a general proposition that 
the power possibilities when existing below the points of diversion 
for irrigation purposes are likely to interfere seriously with the use 
of the water for irrigation, because it is necessary to let the water 
supply pass down the stream to be utilized by the power plant in- 
stead of diverting this water for irrigation purposes. On the other 
hand, when the water power is developed at a point above the 
place where it is used for irrigation, it will often be an aid in the 
irrigation use of water, as the needs for power require a regulated 
stream, and thus the low water supply is increased by the water held 
over from the high-water periods, which are usually in the non-irri- 
gation season. 

The development of hydro-electric power presents an excellent 
opportunity for monopoly, and much has been accomplished ( in this 
direction by some large corporations that have taken advantage of 
the lack of regulation to secure enormously valuable rights at little 
or no expense. The State of Oregon has, by recent statute, taken 
the lead in the regulation of the use of water for power purposes 
by providing that the right shall be subject to a nominal charge, 
that it shall run only forty years and be subject to renewal under 
such conditions as the legislature may prescribe. 

Much yet remains to be done to solve the problems connected 
with the reclamation of lands and the use of water for irrigation 
and power, but the general attitude of the communities of the arid 
region promises steady progress toward a wise solution of these 
complex questions. 
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